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EC R T ;ﬂﬁ%T &7 ¢ Order-In-Appeal No.. AHM-EXCUS-001-APP-189-17-18
=t Date :23-11-2017 WY &R 9 TR Date of Issue _ 061

s zam iy, YT (Ue) BRT UIiRa

Passed by Shri Uma Shanker Commissioner (Appeals)
T Arising out of Order-in-Original No SD-02/28/AC/16-17 Dated 15.12.2016 Issued
by Assistant Commr STC, Service Tax, Ahmedabad |

& Sderepal &1 M Yd Yl
Name & Address of The Appellants

M/s. Sunit SudhirBhai Choksi

Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The 'West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where t/he’af!@gt\qf

service tax & interest demanded & penalty levied is more than fifty Lakhs rupees,ggir.lC ‘eﬂtqg;g%@%
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crossed bank draft in favour of the Assistant Registrar of the bench of norninated Public Sector Bank
of the place where the bench of Tribunal is situated. S
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (ClO) {o apply to the Appellate Tribunal.
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2. One copy of application or O.1.O. as the case may be, and the order of the adjudlcatlon
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed L.nder Schedule-! in terms of
the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contalned in the
Cus:zoms, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be fi Ied before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
. of tha Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the

Finance Act, 1994 provided the. amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
0] amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before th?/TrLbunal, on .

payrent of 10% of the duty demanded where duty or duty and penalty are e %p,uta ory

penalty, where penalty alone i is in dispute. & X
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ORDER IN APPEAL

M/s. Sunit Sudhirbhai Cheksi,"Sona Rupa Apartments, 62, Opp. Lal Bungalow, -C
G Road, Ahmedabad [for short — ‘the appellant’] has filed this appeal against OIO No. SD-
02/28/AC/2016-17 dated 15.12.2016 passed by the Assistant Commissioner, Division II, Service -
Tax, Ahmedabad Commissionerate[for short — adjudicating authority’].

2. . Briefly, the facts are that during the course of audit of the appellant, it was
observed that they had wrongly availed CENVAT credit of Rs. 4,98,878/- in the financial years
9013-14 and 2014-15, on nine invoices issued by various service providers, wherein the invoices

[a] did not have the address of the appellant and were issued to Armaan Developers;

[b]were issued to unregistered address and issued to Armaan Developers;

[c] did not have address, nor registration number of the service provider and was issued to Armaan
Developers; and

[d_ were issued to unregistered name and unregistered address.

Consequently, a show cause notice dated 6.6.2016, was issued to the appellant infer-alia,
proposing recovery of the wrongly availed CENVAT credit along with interest. The show cause

notice further proposed penalty on the appellant.

3. This notice Was. adjudicated vide the aforementioned OIO dated. 15.12.2016
wherein the adjudicating authority confirmed the demand of the'wroilgly availed CENVAT
credit along with interest and further imposed penalty on the appellant under Rule 15(1) of the
CENVAT Credit Rules read with section 76 and under Rule 15(3) of the CENVAT Credit Rules,
2004, read with section 78 of the Finance Act, 1994. ’

4. Feéling aggrieved the appellant has filed this appeal, raising the following
cententions:

e that the invoices are in the name of Armaan Developers which is a proprietorship concern of the
appellant; that proprietorship concern and proprietor cannot have different PAN and cannot have
different registrations;

e that just because address is not mentioned CENVAT credit cannot be denied; that they would like
to rely on the case of Raj Khalsa & Co [2008(7) TMI 122], EUPEC, Welspun Coatings India
Limited [2008(8) TMI 515]; _

o that the proviso to Rule 9(2) clearly states that if the document does not contain all the particulars
but contains the details of duty or service tax payable, description of the goods or taxable service,
assessable value, central excise or service tax registration number of the person issuing the
invoice, the DC/AC if he is satisfied that the services have been received and accounted for in the
books of the account of the receiver, the CENVAT credit may be allowed;

e that of the plethora of input services invoices only in 7 invoices, address has been left out, while
the service providers address is mentioned; that it was an inadvertent omission; that it cannot be -
said that the services covered by the said document has not been received and accounted for in
the books of account of the appellant;

e that since the appellant had accounted for the services in the books of account and their return, it 4
is axiomatic that they have received the services;
that not amending ST-2 return is only a procedural lapse; :

e that since the office of the appellant was being shifted some of the invoices were issued to the
appellant wherein only name was mentioned and in some the address of the old premises was
mentioned; that the appellant has availed the credit on the basis of such invoices wherein all the
details were properly mentioned except the address of the appellant; .

e that they would like to rely on the case of Majestic Auto Ltd [2010 (25) STT 293], Om Textiles
[2006(99) ELT 47], Sambhaji vls Gangabhai [2009(240) ELT 161], Lambda_Therapeutic
Research Ltd [2013(5) TMI 753], and various other cases; < ga AEY
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e that if at all there was. any lapse in the details mentioned in the invoice the same is purely a
procedural lapse not caused by any mistake on the part of the appellant therefore CENVAT credit
cahnot be denied; ' : : .

e that the appellant is not liable to reverse the credit availed since there is no question of imposing

penalty and interest; ' o
e that larger period cannot be invoked when there is evasion of tax on account of suppression of
v facts, misstatement and willfill act with intent to evade service tax;
o that penalty under sections 76 and 78 cannot be imposed simultaneously;
e that the benefit of Section 80 should have been given. :

5. Personal hearing-in the case was held on 1.11.2017. Ms. Nisha Vora, CA,
appeared on behalf of the appellant and reiterated the grounds of appeal. She further stated that
an additional submission would be submitted within seven days. However, no further

submission is received till date.

6. I have gone through the facts of the case, the grounds of appeal and the oral
contentions raised during the course of hearing. The issue to be decided is whether the appellant

is eligible for input service credit on outdoor catering services.

7.  The primary contention of the appellant is that the defects pointed out by the

Revenue were inadvertent omission/procedural lapse and that the adjudicating authority should
have condoned it by invoking the proviso to Rule 9(2) of the CENVAT Credit Rules, 2004. I
find that the adjudicating authority has without dfscussing or giving his findings on the
averments raised by the appellant confirmed the charges/demand in para 19 of the impugned

00 dated 15.12.2016.

8. In respect of the case laws cited/relied upon by the appellant I find that the
adjudicating authority, without assigning any reasons in para 22 of the impugned OIO dated

15, 12.2016; has held that the said citations are not applicable to the present dispute.

9. | Owing to the above, I find that the order cannot be termed as a speaking order in
the first instance. Further, since the appellant has not enclosed the disputed invoices in question,
I am not in a position to given my findings in the matter. Ideally, it would have been prudent if
the adjudicating authority had examined all the invoices in terms of proviso to Rulé 9(2) of the
CENVAT Credit Rules, 2004 and the judgements relied upon by the appellant before giving his
findings.

10. In view of the foregoing, I find that the ends of justice would be met if the matter
is remanded back to the original adjudicating authority, in view of my findings recorded supra.
Needless to state, the appellant would provide all the documentary evidence, invoices, etc to
substantiate his claim that the services covered by the disputed invoices have b_e%g"igé}éiéﬁ%d and

accounted for in his books of the account.  While remanding back the matteg{ﬁé‘ﬁ%’iﬁﬁieg%s
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11. The appeal filed by the appellant stands disposed of in above
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Date 2311.2017

Central Tax(Appeals),
Ahmedabad.

By RPAD.

Tc,

Ms. Sunit Sudhirbhai Choksi,
Scna Rupa Apartments,

62, Opp. Lal Bungalow,

C G Road,

Ahmedabad

Copy to:-
1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Principal Commissioner, Central Tax, Ahmedabad South Commissionerate.
3. The Deputy/Assistant Commissioner, Central Tax, Division VII, Ahmedabad South.
4. The Additional Commissioner, System, Central Tax, Ahmedabad South
Commissionerate.
57" Guard File.
6. P.A.
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