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Name & Address of The Appellants

M/s. Sunit SudhirBhai Choksi

Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the f:Jl!owing way:-

'fTll=fr ~' ~ ~ ~ fflTcITT~~ pt ar8ta -
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

fclm.:r~,1994 ~ 'cITTT 86 cB' ~ ~ cITT f¥;:r cB' ul #t ur aft-
Under Section 86 of the Finance Act 1994 an appeal lies to :-

4fa 21tr as r zrc,n gc vi hara sr4lat znf@raw 3i. 2o, q #ea
!'31ffclc61 cbRJl'3°-s, ~ .:rT"{, 31!'3+-!Glci!IG-380016

0 The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at o,.
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad-380 016.

(ii) ar@at; mzmf@au at fa#tu 3rf@fu, 1994 at nrr 86 (1) cB' 3Rf<ffi ~ ~cITcITT
Plll+-!lc!e>1l 1994 cB' f.n:r:r 9 (1) cB' ~ ~ ~ ~:tr- 5 "B "cfR ~ "B ~ 'GlT
at gi Ura er fr 3mar k fsg rft #t n{ st sat 4Rf
aft 5rt afe; (a v mfr uf 3tfi) sit +rr 1tl"fr x'-QWf ll~ cpl' ~rll~lll4~"10 ~.Q;@

&, at #Ra nu4Ra eta ?a a rug rum fzr aifa gr
# ~~ cifl' -.:riir, 6lJTGf cifl' nit 3ia ra u#fa I; 5 G7lg UT '3xffi cpl'f. t cfITT ~
1000/- #tr hut ahf usi aa at ir, ans at ir sit czar mrzr 4if 6; 5 cTg I
50 ~ cfcn 'ITT cTT ~ 5000/- #tu hr#t 3tfl uef hara 6t -.:rtrr, 6lJTGf clfl' -.:rrT ~~ lTllT
ft 6T 5o ala ua snr & azi ; 1oooo/- #)rft ztft1

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T..5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000'- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where j!)e"".amqMpt,Q.f
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees,ttJ:11o~AfQn)?C;lJ'-.o- ._o- '°.o ~\
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) f#tr 3rfzm,1gg4 6l arr 6 al su-arrsii vi (2g) sirfa srft hara Pura«ah, 1994 C5 A<fl'I 9 (21;/)
C5 inf fefRa rf ~--~--7 al Gr vhf vi s#a mrr nrga,, ta sear zycs (3nft) # am?z ml mmIT (0IA)(
~ ~ '5!1lTfum m=a- m-fi) 3iR .3fCR
31TgF, srra / q 3rga 3rera A2I9k a4tu snra zyc, srfira =urn@eraswr at 3tJmr'Ia k far #a g on?
(010) ml ffl~ "ITT1fi I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribe(:! under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zrisifr rrznrz yea srf@fa, 197s at rf tix srgqa-1 iafa ftffa fr« rIT I 3rITTf vi err
qf@rant # arr at uf tix xii 6.50 y- ht qr nranrazr yea fa m it afet

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
autrority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule~! in terms of
the Court Fee Act, 1975, as amended.

3. Attention is also invited to the rules covering these and other related matters contained in the
Cus:oms, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. ·

4. ma:rr grea, h.4tar3r eras vi hara 3r4tar qf@rawr (g@4a) a sf 3r4iiaal#
.;) .;)

hc4izr 35qrr43rf@,fezr , g&w9 frnr 3enh3iaii fa#r(in-) 3f@)fun 2&y(289 #rin. .;)

29) fecis; a.o.2&yt fa#tr 3rf@1fr, z&&g Rt arr zs ks 3iaia las at ft aar Rt ark,
. "aarfarare qa-frsa#car3rearfk, snarffa arrh3iaia#rart3r4fa 2z

if@raailssv3rf@razt

~3c'Cf1ci ~Fcn VcfmrTcfi{ ct- 3-ta-at=r"wr fclw-nr ~Fcn" "2q"~ ~rrfa:rn t-
.;) .;)

(i) q-m- 11 -g)- ct- 3-i"a-at;~~
(ii) ~ ~ cfi'l" z;?t- ~-"Jj"ffi, mw
(@ii) dz rm f1raft a fa 6 ct-~~~

c::> 3rt serf zag faz nr ah nan fa#tr (i. 2) 3@er, 2014 h 3ur qa fat
3r41#tr if@e)artamgr faaruftrra 3rs#f vi 3rfirata&izti

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finailce Act, 1994 provided the. 2mount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c::> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) iaf , 3r h sf ar4h nf@swr a mar szi rcas 3rrar areas <IT ciUs
.:, .;)

fclq1fac1 trrm11TJT~mr~Wcf;c);' 10% wrarar~ 3ITT'~~GUs fclq1fac1 tn'cJit"ciUscfi' IO%
.;) .;)

9p2rarer fr 5raft?t

4(1) In view of above, an appeal against this order shall lie before the ;pf~unakpp .
payr,ent of 10% of the duty demanded where duty or duty and penalty are~~~.Jlte:,7_.p·r~>
penalty, where penalty alone is in dispute. . ·f ,,,lc•l.._ ✓.-,~_.,,_---.._. -1,\_\__·
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V2(ST)254/A-11/16-17

ORDER INAPPEAL

Mis. Sunit SudhirbhaiChoksi, Sona Rupa Apartments, 62, Opp. Lal Bungalow, C

G Road, Ahmedabad [for short -- 'the appellant'] has filed this appeal against OIO No. SD-

02/28/AC/2016-17 dated 15.12.2016 passed by the Assistant Commissioner, Division II, Service

Tax, Ahmedabad Commissionerate[for short -'adjudicating authority'].

2. . Briefly, the facts are that during the course of audit of the appellant, it was

observed that they had wrongly availed CENVAT credit of Rs. 4,98,878/- in the financial years

2013-14 and 2014-15, on nine invoices issued by various service providers, wherein the invoices

[a] did not have the address ofthe appellant and were issued to Armaan Developers;
[b]were issued to unregistered address and issued to Armaan Developers;
[c] did not have address, nor registration number of the service provider and was issued to Armaan
Developers; and
[d: were issued to unregistered name and unregistered address.

Consequently, a show cause notice dated 6.6.2016, was issued to the appellant inter-alia,

proposing recovery ofthe wrongly availed CENVAT credit along with interest. The show cause

notice further proposed penalty on the appellant.

3. This notice was adjudicated vide the aforementioned OIO dated 15.12.2016

wherein the adjudicating authority confirmed the demand of the' wrongly availed CENVAT

credit along with interest and further imposed penalty on the appellant under Rule 15(1) of the

CENVAT Credit Rules read with section 76 and under Rule 15(3) ofthe CENVAT Credit Rules,

2C04, read with section 78 ofthe Finance Act, 1994.

4.

ccntentions:

Feeling aggrieved the appellant has filed this appeal, raising the following

0

• that the invoices are in the name ofArmaan Developers which is a proprietorship concern of the
appellant; that proprietorship concern and proprietor cannot have different PAN and cannot have
different registrations;

• that just because address is not mentioned CENVAT credit cannot be denied; that they would like
to rely on the case of Raj Khalsa & Co [2008(7) TMI 122], EUPEC Welspun Coatings India
Limited [2008(8) TMI 515];

• that the proviso to Rule 9(2) clearly states that if the document does not contain all the particulars
but contains the details of duty or service tax payable, description of the goods or taxable service,
assessable value, central excise or service tax registration number of the person issuing the
invoice, the DC/AC ifhe is satisfied that the services have been received and accounted for in the
books ofthe account ofthe receiver, the CENVAT credit may be allowed;

• that ofthe plethora of input services invoices only in 7 invoices, address has been left out, while
the service providers address is mentioned; that it was an inadvertent omission; that it cannot be ·
said that the services covered by the said document has not been received and accounted for in
the books ofaccount ofthe appellant;

• that since the appellant had accounted for the services in the books of account and their return, it
is axiomatic that they have received the services;

• that not amending ST-2 return is only a procedural lapse;
• that since the office of the appellant was being shifted some of the invoices were issued to the

appellant wherein only name was mentioned and in some the address of the old premises was
mentioned; that the appellant has availed the credit on the basis of such invoices wherein all the
details were properly mentioned except the address of the appellant;'

• that they would like to rely on the case ofMajestic Auto Ltd [2010 (25) STT 293], Om Textiles
[2006(99) ELT 47], Sambhaji vls Gangabhai [2009(240) ELT 161], Lambda Therapeutic
Research Ltd [2013(5) TMI 753], and various other cases; J· ~ . "~Im?(~~••Gs, 3° %, a<;; ..-y . -,;._. ~ "'§!
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• that if at all there was. any lapse in the details mentioned in the invoice the same is purely a
procedural lapse not caused by any mistake on the part of the appellant therefore CENVAT credit
cab.not be· denied;

• that the appellant is not liable to reverse the credit availed since there is no question of imposing
penalty and interest;· ...

• that larger period cannot be invoked when there is evasion of tax on account of suppression of
facts, misstatement and willful act with intent to evade service tax;

11 that penalty under sections 76 and 78 cannot be imposed simultaneously;
• that the benefit of Section 80 should havebeen given.

5. Personal hearing-in the case was held on 1.11.2017. Ms. Nisha Vora, CA,

appeared on behalf of the appellant and reiterated the grounds of appeal. She further stated that

an additional submission would be submitted within seven days. However, no further

submission is received till date.

6.

7.

I have gone through the facts of the case, the grounds of appeal and the oral

The primary contention of the appellant is that the defects pointed out by the

0contentions raised during the course of hearing. The issue to be decided is whether the appellant

is eligible for input service credit on outdoor catering services.

Revenue were inadvertent omission/procedural lapse and that the adjudicating authority should

have condoned it by invoking the proviso to Rule 9(2) of the CENVAT Credit Rules, 2004. I

find that the adjudicating authority has without discussing or givirig his findings on the

averments raised by the appellant confirmed the charges/demand in para 19 of the impugned

o:o dated 15.12.2016.

8. In respect of the case laws cited/relied upon by the appellant I find that the

adjudicating authority, without assigning any reasons in para 22 of the impugned OIO dated

15.12.2016, has held that the said citations are not applicable to the present dispute. 0
9. Owing to the above, I find that the order cannot be termed as a speaking order in

the first instance. Further, since the appellant has not enclosed the disputed invoices in question,

I am not in a position to given my findings in the matter. Ideally, it would have been prudent if

the adjudicating authority had examined all the invoices in terms of proviso to Rule 9(2) of the

CENVAT Credit Rules, 2004 and the judgements relied upon by the appellant before giving his

:findings.

10. In view of the foregoing, I find that the ends ofjustice would be met if the matter

is remanded back .to the original adjudicating authority, in view of my :findings recorded supra.

Needless to state, the appellant would provide all the documentary evidence, invoices, etc to

substantiate his claim that the services covered by the disputed invoices have b.e~~sz-~zypl~and/ aaccounted for in his books of the account. While remanding back the matte,sf "6joke,ca$
ofM/s. Associated Hotel Limited [2015(37)STR 723 Guj]. (~f ,~ J~~ \

is ... ~~- ~,

11. The appeal filed by the appellant stands disposed of in above ,ll's'>D· \~~~· %%4 "oo »• '•
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Date 2311.2017

(Vin ti ose)
S rintendent ,
Central Tax(Appeals),
Ahmedabad.

ByRPAD.

Tc,
Mis. Sunit Sudhirbhai Choksi,
Sona Rupa Apartments,
62, Opp. Lal Bungalow,
CG Road,
Ahmedabad

Copy to:
1. The Chief Commissioner, Central Tax, Ahmedabad Zone .
2. The Principal Commissioner, Central Tax, Ahmedabad South Commissionerate.
3. The Deputy/Assistant Commissioner, Central Tax, DivisionVII, Ahmedabad South.
4. The Additional Commissioner, System, Central Tax, Ahmedabad South
Commissionerate.
~ Uuard File.

6. P.A.



ii

ii


